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State Hearing Decision 

 
ISSUE SECTION  
 
The Agency, CareStar which is an Agent of the Ohio Department of Job and Family Services, 
denied the Appellant’s request for authorization for a natural gas powered generator under 
services provided through the Ohio Home Care Waiver because the Agency determined that the 
generator is not an item which can be provided under the Ohio Home Care Waiver program.  The 
Appellant’s mother disagrees with the denial, because she asserts that in order to ensure her 
daughter’s health and safety, the generator should be installed in their home (appeal 1323071).  
The issue addressed through this state hearing is whether the request for a generator, as a home 
modification, was consistent with program requirements, and whether that generator is necessary 
for the health and safety of the Appellant. 
 
After careful consideration of the evidence and testimony presented during this state hearing, I 
found that the denial of a purchase of a gas-powered generator for the Appellant was correct, but 
because the Agency failed to show how the Appellant’s health and safety concerns are addressed 
in the event of emergencies, I will recommend that the appeal be sustained. 
 
PROCEDURAL MATTERS 
 
The notice of denial was mailed to the Appellant December 6, 2006.  The Appellant signed a 
request for appeal, and the sent that request to the Bureau of State Hearings where it was 
received December 18, 2006.  A state hearing was originally scheduled to be held February 13, 
2007, but was rescheduled, at the Appellant’s mother’s request.  The hearing was rescheduled  
and held Thursday, March 29, 2007, at the Delaware County Department of Job and Family 
Services.  Participating and testifying under oath during this state hearing were the Appellatn’s 
mother, the Supervisor of Administrative Services for the Delaware County Board of Mental 
Retardation and Developmental Disabilities and Judy Kitson, Home Modification Specialist for 
the Agency.  The hearing officer conducted this hearing by telephone from Columbus Ohio. 
 
FINDINGS OF FACT 
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1. The Appellant is a four year old girl who receives her Medicaid assistance via enrollment 
on the Ohio Home Care Waiver program. 

2. The Appellant is diagnosed with Vater’s Syndrome, hydronephrosis, hearing deficits, and 
facial paralysis. 

3. Because of her medical condition, in addition to taking some nutrition orally, the 
Appellant requires tube feeding. 

4. Because of her difficulty swallowing, the Appellant sometimes requires suctioning. 
5. The Appellant requires daily medication, some of which require refrigeration. 
6. The Appellant requires regular monitoring of her blood pressure. 
7. The Appellant lives with her parents and two younger sisters. 
8. The Appellant’s mother requested a gas-powered generator so that their home can have a 

back-up power supply in the event of loss of electric power. 
9. The Appellant’s home experiences power outages frequently lasting ten hours. 
10. The Appellant’s medical equipment has back up battery power, which is limited to ten 

hours. 
11. The Appellant’s emergency back up plan was not shared with the hearing officer, at this 

state hearing. 
12. The Delaware County Board of Mental Retardation and Developmental Disabilities has 

agreed to provide a portion of the cost of the natural gas-powered generator, as requested 
by the Appellant’s mother. 

 
 
CONCLUSIONS OF POLICY 
 
The Agency representative is the advocate for the Agency during a state hearing, and is 
responsible for presenting the Agency’s case.1  The Agency therefore, bears the burden of 
showing by a preponderance of the evidence that the Agency’s actions being contested at a state 
hearing are within the guidelines of the governing regulations.  Furthermore, a hearing officer’s 
findings of fact are based only on the information presented during the state hearing.2   
 
In the present case, the Appellant made a request for a home modification, specifically the 
purchase of a natural gas-powered generator, for their home, to ensure a back-up power source in 
the event that power to the home is lost.  The Agency reviewed the request, and determined that 
a gas-powered generator does not meet the requirements for approval for a “home modification”, 
as allowed under the Ohio Home Care Waiver program.  I agree.  In reviewing the regulation, I 
have found that as set forth in the governing regulations, “‘Home modification services’ are 
environmental accessibility adaptations to structural elements of the interior or exterior of a 
consumer's home that enable the consumer to function with greater independence in the home 
and remain in the community.”3  This request for a natural gas-powered generator has nothing to 
do with allowing the Appellant greater independence in her home, nor has it been shown that the 
failure to provide a gas-powered generator puts the Appellant at risk of not being able to remain 
in the community. 
 

                                                
1 Ohio Admin. Code § 5101:6-6-02 (A) (2003) 
2 Ohio Admin. Code § 5101:6-7-01 (C) (2003) 
3 Ohio Admin. Code § 5101:3-46-04 (E) (1) (2006) 
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Though very sympathetic to the Appellant’s mother’s concerns about the frequent loss of power 
this family experiences throughout the year, and the concern that three years ago the family was 
without power for two days, I cannot find that the provision of a generator is an allowable 
purchase under Ohio Home Care Regulations’ home modification provisions.  I find the denial of 
this purchase was supported. 

Though the Agency representative is the home modification specialist and not the Appellant’s 
personal home services facilitator, under Ohio Home Care Regulations, the Appellant is required 
to have a facilitator assigned to her whose responsibility it is to ensure that the Appellant has a 
written plan for the provision of home services required and allowed under the Ohio Home Care 
Waiver.  All services to be provided are to be included in the all services plan.4  Furthermore, the 
all services plan must include, “Essential information needed to provide care to the consumer 
that assures the consumer's health and welfare.”5  Here, the Agency determined that the 
Appellant’s need for generated power, in the event of a loss of power to their home, could be met 
by taking the Appellant to a location, near her home, that already has generated power. The 
Agency representative spoke specifically about local nursing homes and hospitals, but the 
Appellant’s mother indicated that no one has ever made her aware of any options or a plan for 
emergency power and that is why she needs the generator installed in their home. 

Though the generator cannot be installed as a home modification, according to the Ohio Home 
Care regulations, I am not convinced that the Agency has attended to the Appellant’s mother’s 
concerns about her daughter’s health and safety in the event of an emergency, specifically the 
loss of power, which is reported to be a frequent event.  In addition, the Agency representative 
made reference to the fact that she is not aware of how detailed the Appellant’s emergency back 
up plan is, and also noted that it appears to her that at the very least, this family should be 
connected with a source of generated power, so that the Appellant’s risk for compromise of her 
health is limited.  The Agency did not support that all requirements for the provision of services 
requested and necessary for the Appellant, which can be provided under the Ohio Home Care 
Waiver, have been. 
 
HEARING OFFICER'S RECOMMENDATION 
Based on the record and Agency policy before me, I recommend that appeal 1323071 be 
sustained.  Though the Agency has shown its denial of the gas powered generator to be correct, 
with regard to the home modification policy, I feel the Agency should be required to meet with 
the Appellant’s mother to establish an appropriate emergency response plan to ensure that the 
Appellant is not without a source of power during emergencies.  Compliance with this decision 
should be considered achieved at the point the Agency has established that en emergency back 
up plan has been established for the Appellant, an incorporated as part of the Appellant’s all 
services plan.  The Appellant retains the right to appeal the Agency’s decision with regard to 
services to be provided as a result of this review. 
 
 
FINAL ADMINISTRATIVE DECISION AND ORDER 
Since I find that the Hearing Officer's recommendation is supported by policy and the evidence, I 
hereby adopt the recommendation.  Thus, appeal 1323071 is SUSTAINED.  The Agency is 
                                                
4 Ohio Admin. Code § 5101:3-12-11 (C) (1998) 
5 Ohio Admin. Code § 5101:3-45-01 (D) (1) (2007) 
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required to comply with the provisions for corrective action as recommended by the hearing 
officer.6 
 
       
Hearing Authority 
 
March 30, 2007 
 
 
 

Notice to Appellant 
 

This is the official report of your hearing and is to inform you of the decision and order in your case.  All papers and materials 
introduced at the hearing or otherwise filed in the proceeding make up the hearing record.  The hearing record will be maintained 
by the Ohio Department of Job and Family Services.  If you would like a copy of the official record, please telephone the hearing 
supervisor at the COLUMBUS District hearing section at 1-866-635-3748. 
 
If you believe this state hearing decision is wrong, you may request an administrative appeal by writing to:  Ohio Department of 
Job and Family Services, Bureau of State Hearings, P.O.BOX 182825, Columbus, OH 43218-2825  or fax: (614) 728-9574.  
Your request should include a copy of this hearing decision and an explanation of why you think it is wrong.  Your written 
request must be received by the Bureau of State Hearings within 15 calendar days from the date this decision is issued.  (If the 
15th day falls on a weekend or holiday, this deadline is extended to the next work day.) During the 15-day administrative appeal 
period you may request a free copy of the tape recording of the hearing by contacting the district hearings section. 
 
If you want information on free legal services but don't know the number of your local legal aid office, you can call the Ohio 
State Legal Services Association, toll free, at 1-800-589-5888, for the local number.  
 
 
    Aviso a la Apelante 
 
Esta es la decisión estatal administrativa de su caso. Todos los documentos y materiales presentados como prueba en la vista o de 
otra manera radicados componen el récord administrativo. El récord administrativo será mantenido por el Ohio Department of 
Job and Family Services. 
 
Si usted cree que esta decisión estatal administrativa es erronea, usted puede solicitar una apelación administrativa escribiendo al: 
Ohio Department of Job and Family Services,  Bureau of State Hearings, P.O. Box 182825, Columbus, Ohio 43218-2825 o 
facsímil (614) 728-9574.  Su solicitud debe indicar por qué usted piensa que la decisión administrativa es erronea. Usted puede 
completar la solicitud de apelación incluida con esta  decisión. Su solicitud escrita o formulario de apelación tiene que ser 
recibido por el Bureau of State Hearings dentro de los 15 días calendario desde la fecha en que esta decisión es expedida. (Si el 
15to. día recae sobre un fin de semana o un día feriado, esta fecha límite es extendida al próximo día laborable). Durante el 
período de 15 días de apelación administrativa, usted o su representante pueden solicitar una copia gratuita del récord 
administrativo y de la grabación de la vista llamando al Bureau of State Hearings al 1-866-635-3748 (seleccione la opción 1 del 
menú principal). 
 
Si usted quiere información sobre servicios legales gratuitos pero no sabe el número de su oficina local de servicios legales, usted 
puede llamar al  Ohio State Legal Services Association, gratuitamente, al 1-800-589-5888, para el número local. 
 
 
 
 
 
 
 

                                                
6 Ohio Admin. Code § 5101:6-7-03 (B) (1) (2003) 
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Appendix 

 
Appellant Exhibits: 

1. State Hearing Request (one page) 
2. Reschedule/Postponement Request (one page) 

 
Agency Exhibits: 

A. Appeal Summary and fax cover sheet (three pages) 
B. Physical Therapy Evaluation Summary (one page) 

 
Other Items Included in the Record: 

• State Hearing Scheduling Notices (two pages) 
• Case Summary Report (one page) 
• Printed Case Profile (IQCP) Screen (one page) 
• E-mail Regarding state hearing contact (one page) 

 
 


