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Administrative Appeal Decision
The Appellant is appealing agency decisions in February, 2006, denying his October, 2005, requests under

the Medicaid Ohio Home Care waiver for a natural gas, backup electrical generator and for the

replacement of an existing window in his bedroom/home office with a sliding patio glass door.  Both

requests were intended to deal with emergencies, the former a loss of home electrical power for an

extended period, and the latter a home fire.  The generator request was the subject of a previous state

hearing and administrative appeal, which together directed the agency to consider the lowest cost

alternative within his individual cost cap to address his medical concern, whether as a “supplemental

adaptive and assistive device” or an “emergency response system.”1

That concerns focuses on the fact that the Appellant, age 38, lives with elderly parents and requires

assistance with all daily living activities and maintenance of a tracheostomy and ventilator support.  He is

mobile with a power wheel chair and receives 68 hours of nursing services per week, but at 200 pounds

is difficult to move without assistance.  His requests were prompted by an electricity outage in the Winter

of 2004 which caused him to engage a gasoline-powered generator in a detached shed which itself caught

fire.  His further concern is that the bedroom/office in which he spends the majority of his time is 30 feet

down a narrow corridor from the front door of the house, which could be difficult to navigate in the event

of a house fire.  In addition, the two existing windows in the bedroom/office are 14 inches higher than the

maximum height recommended in the applicable building code.

The agency proposed to deal with that concern by authorizing a home modification for the doorway to the

room from the hall, which would facilitate his speedy exit  from the home in the event of an emergency.

That modification would cost about $1500 as compared to about $4000 for the patio door.  The agency

also denied the natural gas generator, estimated to cost almost $10,000, in favor of a five point plan

including reliance on an Emergency Response System, battery backup of the Appellant’s ventilator for
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short term power outages, and contingency arrangements with a local hospital and nursing facilities for

longer power outages.  The agency also made contact with a private charitable organization that would

consider an application from the Appellant for the gas generator.

But the hearing officer nevertheless sustained the appeal regarding the gas generator, directing the

agency to “determine the lowest cost natural gas or propane powered generator that will meet the

minimum power needs to assure the Appellant’s health and safety, and proceed with acquisition and

installation.”  He overruled the patio door appeal, however, finding that the agency  instead proposed the

enlargement of the internal doorway, and that “Medical necessity for the requested home modification,

addition of an external door, has not been established.”

In his request for administrative appeal the Appellant asserts a Statement of Error that the hearing decision

regarding the patio door appeal was contrary to the weight of the evidence presented at the hearing,

particularly the proffered opinion of an occupational therapist submitted by the Appellant.  He also alleges

that the hearing officer committed prejudicial error by soliciting a suggestion from the agency outside the

record regarding the Appellant’s ability to move his living quarters closer to the front door of the house. 

Finally, the Appellant expresses concern that the agency is delaying its compliance with the gas generator

appeal and “attempting to circumvent the hearing officer’s ruling by only powering what they call ‘medical

equipment only,’ even though the central furnace was stipulated as an example by the hearing officer.”

Structure of Ohio Home Care Service Delivery

"Medical necessity" is a fundamental concept underlying the medicaid program.   Physicians, dentists, and

limited practitioners render, authorize, or prescribe medical services within the scope of their licensure and

based on their professional judgement regarding services needed by an individual. Unless a more specific

definition regarding medical necessity for a particular category of service is included within division-level

designation 5101:3 of the Administrative Code.   "Medically necessary services" are defined as services

which are necessary for the diagnosis or treatment of disease, illness, or injury and without which the

patient can be expected to suffer prolonged, increased or new morbidity, impairment of function,

dysfunction of a body organ or part, or significant pain and discomfort. A medically necessary service must:

    (1) Meet generally accepted standards of medical practice;

     (2) Be appropriate to the illness or injury for which it is performed as to type of service and expected

outcome;

    (3) Be appropriate to the intensity of service and level of setting;

    (4) Provide unique, essential, and appropriate information when used for diagnostic purposes;

     (5) Be the lowest cost alternative that effectively addresses and treats the medical problem...2



DOCKET NO. 2006-AA-0511 PAGE NO. 3 OF 6

3 OAC 5101:3-12-02(A),(E)

4 OAC 5101:3-12-03(C)
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 “The purpose of the Ohio home care program is to provide home care services to medicaid eligible

consumers who require such services due to their functional abilities and/or medical condition.... Coverage

for services under any of the three ODHS-administered home care benefit packages...is contingent upon

whether all of the following criteria are met:

    (1) The service must be medically necessary as defined in rule 5101:3-1-01 of the Administrative

Code or the consumer's functional abilities must justify the need for services;

          (2) The service must be provided to a consumer in the consumer's place of residence or any other

noninstitutional setting in the community (i.e., any setting that is not a nursing facility (NF), intermediate

care facility for the mentally retarded and/or developmentally disabled (ICF-MR) or hospital);

    (3) The service must be ordered by the consumer's treating physician in accordance with the plan

of care and the all services plan, if applicable...”3

“ The ODJFS -administered waiver benefit package is designed to meet the long- term home care needs

of consumers whose functional abilities and/or medical condition meet the criteria for an institutional level

of care and have chosen home care in lieu of institutionalization...Approval by ODJFS or its designee for

core home care services and/or ODJFS -administered HCBS waiver services is required before such

services may be delivered. Each consumer will be assigned an individual cost cap as defined in rule

5101:3-12-09 of the Administrative Code. ODJFS may conduct random retrospective program reviews as

set forth in rule 5101:3-1-27 of the Administrative Code.”4

“To be eligible for services under an ODJFS-administered waiver benefit package, the following criteria

must be met:... The needed service(s) is not readily available through another source, with the sole

exception of the Ohio rehabilitation services commission's personal care program... Health-related needs

can be met safely in a home and/or community setting as determined by ODJFS or its designee.

Information which may be used in the determination includes, but is not limited to:

     (a) The initial evaluation of the consumer and the consumer's home environment by ODJFS or its

designee;

     (b) Ongoing monitoring of the consumer's health status and home environment by ODJFS or its

designee;”5

Home modification is one type of waiver service but to “be covered, the home modification must:...Be

approved by ODHS or its designee and...Be identified, through an evaluation completed by an occupational

therapist or physical therapist... that it is medically necessary to ensure the health, welfare and safety of

the consumer...Reduce the extent to which the need for human assistance is required...Enable the
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consumer to function with greater independence in the home and without which the consumer would

require institutionalization...”6

"Supplemental adaptive and assistive devices" are defined as those medical supplies, medical equipment

and appliances suitable for use in the home by consumers enrolled on an ODHS-administered HCBS

waiver that are not otherwise covered by the medicaid DME benefit and that increase their functional

ability...Any request for adaptive and assistive devices must be identified by ODHS or its designee, with

supporting documentation regarding the function of the device and the specific immediate and/or projected

benefits to the consumer. Occupational therapy or other evaluations may be included to support the

identified need...For adaptive and assistive devices to be covered they must:

(a)      Be prior approved by ODHS or its designee and must be identified on the all services plan.

(b) Enable the consumer to function with greater independence in the home and community

and without which the consumer would require institutionalization.

(c)       Not be items generally considered by the medical profession, or designated by the federal

food and drug administration, as experimental or investigational.”7

“ Home services facilitation shall be performed by ODHS or an entity (entities) designated by and under

contract with ODHS. The entity (entities) designated by and under contract with ODHS to provide home

services facilitation shall be referred to as the designee or contractor in Chapter 5101:3-12 of the

Administrative Code...The process for receiving preapproval for the provision of home care services,

requests for changes in home care services and requests for changes to the assigned cost cap... Home

care services provided to consumers eligible for core-plus benefits or ODHS-administered waiver benefits

must be preapproved by the designee to be covered and reimbursable under medicaid...The designee is

responsible for monitoring and managing utilization of home care services for consumers eligible for

core-plus benefits and consumers eligible for ODHS-administered waiver benefits...The individual cost cap

assigned to a consumer is not an automatic entitlement amount available to a consumer to spend on home

care services. The individual cost cap is the upper limit spending authority for a consumer. The designee

will be responsible for determining the appropriate amount, type, scope and duration of services, up to the

individual cost cap, based on the consumer's condition and living arrangement.”8

Analysis

Dealing first with the Appellant’s procedural objection, we would not infer from the hearing officer’s

suggestion that the Appellant could move his room closer to the front of the house, that he gleaned this
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idea from the agency outside the record in violation of OAC 5101:6-6-02(C)(14).  To the contrary, there

is no hint anywhere in the record that the agency was even in favor of this approach,  especially, as the

Appellant points out, given the amount of money the agency has already authorized for modifications to

the Appellant’s bedroom/home office.  More likely is the explanation given by the hearing officer based

upon his experience in dealing with similar cases:  choosing a room near the best exist “is not an unusual

arrangement in homes with a disabled member who has bulky medical supportive and assistive devices.”

Moreover, this suggestion aside, we think there are other grounds on which to approve the agency’s denial

of the patio door renovation request.  The Appellant could not have been approved for waiver services

unless he and the agency had agreed that his “Health-related needs can be met safely” in his current

residence.  As with many existing homes, there are no doubt aspects of it which do not technically meet

current building codes.  But that in itself is not a justification for agency approval of a home modification.

Given the fact that initial waiver approval for the Appellant in his current residence was obviously premised

upon a finding that his overall health and safety could be assured in it, it was reasonable for the agency

to first question whether it needed to be modified at all to assure emergency egress.  When its

investigation of that question revealed primarily a problem with the internal doorway, it was further

reasonable for the agency to choose to address the egress problem in that manner, especially since that

solution also enhances his ability to routinely access the rest of the house.  And the cost of that solution

was substantially less than the patio door renovation would be.9

In regard to the gas generator appeal, as we counseled the Appellant in his previous administrative appeal,

agency compliance with a sustained appeal is overseen in his case by the Columbus Hearings Supervisor,

and can be the subject of a further state hearing, if need be.  Parenthetically, though, as we also

suggested in our previous decision, we do not view a residential backup electrical generator as being within

the definition of a “supplemental adaptive and assistive device.”  Rather, the Appellant’s need in this regard

is addressed in the separate waiver service of an “emergency response system”, which the agency in this

case did incorporate into its proposed alternative plan.  In our view, the hearing officer should not have

disturbed that agency decision, but having done so, our decision cannot “result in a determination more

adverse to the individual than was contained in the initial decision being appealed.”10  We would point out,

though, that the hearing officer’s compliance order to the agency was “to determine the lowest cost natural

gas or propane powered generator that will meet the minimum power needs to assure the Appellant’s

health and safety...,” which does not necessarily mean one that powers every electrical system in his

house.
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DECISION

Accordingly we must ORDER that the hearing decision be AFFIRMED.

DATE OF ISSUANCE      June 6, 2006                             

This Administrative Appeal decision is the final decision on this appeal from the state department of job & family services. It is
binding on the department and agency, unless it is reversed or modified on appeal to the court of common pleas.

An Appellant who disagrees with this decision may appeal it to the court of common pleas pursuant to sections 119.12 and
5101.35(E) of the Revised Code.  The Appellant shall mail a notice of appeal to the department at the following address:

Ohio Department of Job & Family Services
Office of Legal Services
30 E. Broad Street, 31st Floor
Columbus, OH 43215-3414  

The Appellant must also  file the notice of appeal with the court of common pleas in the county in which the Appellant resides
(Franklin County, if the Appellant does not reside in Ohio).  Please note: Both  the mailing to the department and the filing with
the court must occur within thirty (30) calendar days of the date of issuance of this decision.

If you have questions about appealing to a court, contact your attorney, local legal aid society, or bar  association.  If you want
information about free legal services, you  can call the Ohio State Legal Services Association, toll free, at 1-800-589-5888.

cc: Director, Franklin County Department of Job and Family Services
Hearings Supervisor, GNB, Bureau of State Hearings
Ida Pritchett, Bureau of Home and Community Services
Judy Kitson, CareStar, 6100 Channingway Blvd., Suite 700, Columbus, OH 43232
Appellant


